4-H PARTNERSH P
| BLA 98- 468 Deci ded June 11, 1999

Appeal froma decision of the Wite Rver (Gl orado) Resource
Area Manager, Bureau of Land Managenent, raising rental on right-of -way
Q33707, for a natural gas processing site.

Afirned.

1 Mneral Leasing Act: Generally--R ghts-of - Vay:
Apprai sal s

An appraisal of fair nmarket value for a natural gas
processing plant right-of-way wll not be set aside
on appeal if an appellant fails to showerror in
the apprai sal nethods used or fails to show by
convi nci ng evi dence that the charges are excessi ve.
In the absence of a preponderance of evidence that
a BLMapprai sal is erroneous, such an apprai sal nay
be rebutted only by anot her apprai sal .

APPEARANCES  Don Judd, Mdl and, Texas, for Appellant.
(PN ON BY ADM N STRATI VE JUDGE TEHRRY

h August 31, 1998, the Area Manager, Wiite R ver Resource Area,
Bureau of Land Managenent (BLM, Meeker, ol orado, issued a decision
increasing the annual rental for a right-of-way (ROY, BLMSerial
No. QOC33707, from$l, 646 to $3,485 to be pai d annual | y begi nni ng
January 1, 1999. 4-H Partnership (4—H or Appellant) filed a tinely appeal
fromthat decision to this Board.

1/ Both the Notice of Appeal and the Satenent of Reasons (SOR) are filed
on Ietter head for Davis Gas Processing, Inc., and signed by Don K Judd,

as "agent." Departnental regulation 43 CF. R 8 1.3 defines categories of
i ndi vidual s who may represent parties in practice before the Departnent.

"Agents" are not anong the categories listed. The Board has held that an
appeal brought by a person who does not fall wthin any of the categories
of persons authorized by 43 CF. R 8 1.3 to practice before the Depart nent
is subject to dismssal. Thomas L. Tuttle, 71 IBLA 265 (1983), and cases
cited therein. This raises the question of whether Judd is qualified to

practice before the Departnent. No explanation is furnished for the term
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The official BLMrecord reveal s that on Septenber 13, 1983, in
accordance wth section 28 of the Mneral Leasing Act of February 25, 1920,
30 US C § 185 (1988), BLMentered i nto GOC33707, a 30-year renewabl e RON
grant, wth CGerrito Land Gonpany for a gas processing plant site 660 feet
by 1,220 feet, situatedinsecs. 5and 8 T. 2S, R 96 W, Sxth
Principal Meridian. The grant indicated that rental would be set at fair
narket value. (RONVGant at Sec. 2.t.)

Aninitial real estate appraisal was conpl eted by R chard Gossens,
Dstrict Appraiser, on June 16, 1983, and was establ i shed by BLM deci si on
dated August 16, 1983, at $1,025 per year. That rate was based upon an
assessnent that the highest and best use of the land at that tine was for
"livestock grazing wth an interimbut conpatibl e use for energy
production.” (Qoossens Report at 5.) Three sal es of operating ranches
proximate in tine and | ocati on were considered in arriving at a fair narket
val ue for the ROV The appraiser arrived at a range of val ue, based upon
the two sales nost simlar invalue to 4-Hs tract, of between $422 and
$470 per acre. The per-acre value of the tract was therefore |isted at
$450. The $1,025 annual rental was cal cul ated using the fornul a 450
(dollars) x 18.48 (acres) x 0.95 (percentage of rights conveyed) x 13
(admnistratively set rate of return) = $1,027.03, rounded down to $1, 025.

Subsequent |y, Cerrito liquidated and distributed its assets,
assigning its interest in the gas processing plant RONto certain
sharehol ders, who then assigned their interests to 4-H This assi gnnent
was approved March 27, 1986. n June 4, 1988, BLManended the RONgrant to
reflect that the actual site used was 660 feet by 1,320 feet, and corrected
the | egal descriptiontolot 25 sec. 5 andlots 2, 3, and 4 of sec. 8, T.
2. S, R 9% W, Sxth Principal Mridian.

In June 1988, BLMrevisited the question of rental for the ROV 2/
Inthis "short forni appraisal, 3/ the appraiser conpared the property

fn. 1 (continued)

"agent," in the pleadings, nor is the relationship of Judd to 4-H cl ear
fromthe record; however, we will not attenpt to clarify that situation.
Nor will we dismss the appeal. Ve will address the nerits because in any
event the action taken by BLMwas proper. See Donald E Hiok, 76 | BLA 367,
368 (1983).

2/ Sec. 2.t. of the RONgrant provides:

"The Bureau of Land Managenent, after the initial determnation of
fair narket value for the right-of-way, reserves the right to reviewthe
fair narket val ue determnation whenever necessary and to adjust it in
accordance wth regul ations and procedures in effect at the tine of review
if necessary, to insure the paynent to the Lhited Sates of full fair
nar ket val ue of the right-of-way."

3/ Short formappraisals are of alimted, or sutmary, nature, and are
used by BLM at its discretion, in "sinple, non-controversial" cases.
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to other properties being used for oil and gas-related activities in

nort hwest ern ol orado, and determned that, when conpared to those
properties (as opposed to |ivestock properties), fair narket val ue for the
RONwas consi derably nore than had previously been assessed. sing a range
of between $2,500 and $3, 339 per acre based upon rental val ues assessed for
conpar abl e properties, the second appraisal arrived at a sal e val ue of

$2, 750 per acre, for a total value of $55,000 ($2, 750 x 20 (acres)). The
apprai ser then determined the annual rent by using the formla $55, 000 x
0.95 (rights conveyed) x 0.10 (rate of return), for a total annual rent

of $5,225 for the 20 acres.

Subsequent to that rental increase, 4-Happlied for a reduction
in acreage of the ROV (h ctober 4, 1988, the grant was anended from
20 to 6.3 acres (5.05 acres for the plant, and 1.25 acres for a driveway
and living quarters), and the correspondi ng annual rental was reduced to
$1,646. Onh July 21, 1998, BLMapproved a second partial relinqui shnent
of the RON(contai ning acreage previously used for housi ng and out -
bui I di ngs), further reducing the acreage to 6.06. A so on July 21, 1998,
the BLMDO strict Minager requested a third appraisal for the renai ni ng 660-
by 400-foot nonlinear site.

The third apprai sal, conducted by BLM Apprai ser CGara W Qurti s,
resulted in an apprai sal report issued in August 1998. This apprai sal
included a review of property data on file, an update of narket survey
data of prices paid for simlar uses of simlar property, and an anal ysi s
of that data. (Qurtis Appraisal at 5.) In her appraisal, Qurtis used the
nar ket conpari son approach to val ue, which was based on conparabl e rental s
for like properties sold for simlar uses. UWlike the second apprai ser,
she did not base her conparison on sales of property nor did she di scount
t he conveyance of |esser than fee rights or uses and anortization, as she
reasoned that the "grantor has full use of the entire paynent of present
value for the partial interest conveyed,” and "no adjustnent for paynent
terns is required.” (Qurtis Appraisal at 11.) Her anal ysis consisted of
acr oss-t he-board conpari son of right-of-way rentals across ol orado, New
Mexi co, and Vyom ng.

The Qurtis Appraisal contains the foll owng salient analysis:

The going narket rate for rural industrial site | eases varies
consi derabl y dependi ng on site use, individual |andowner

know edge and experience, and alternative routes or sites
available to the | essee. The prices paid for simlar rights of
use for both sites and linear interests are based on negotiation
and do not necessarily reflect land val ues. Danages for crop

| osses, tree |osses, etc. are often paid separately and in
addition to the "going rate". Rangel and val ues in the area of
the subject site range from$200 to $400 per acre dependi ng on
size and location. Conparison shows that a typical 50-foot RW
at $15/rod
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equates to $792 per acre and a two acre drill site at $8, 000
equates to $4,000 per acre. Neither reflect rangel and val ue.

* * * * * * *

Survey [i.e., conparison] sites were restricted to simlar
rural sites wth simlar |ocations, accessibility, and character.
Survey site prices do not vary consistently wth these factors
and therefore, no adjustnents are warranted. Ste location is
governed by oil and gas field proximty or transmssion |ine
routes. Access is typically constructed by |essees. Al are
rural native rangel and sites simlar to the subject.

Qurvey site prices have increased over tine. Mny | eases
have escal ator clauses and are often increased based on the
US Dept. G Labor Gonsuner Price Index. Qder |eases, wth
escal ator clauses, woul d appropriately be adjusted upward for
tine.

The data indicates that snall sites generally |l ease on a
site basis rather than a per acre basis. * * * Rental of |arger
sites appear to be based nore on a per acre per year rate.

(Qurtis Appraisal at 11-12.)  the nore than 40 rural industrial sites
included in her updated 1996 narket survey (contained in the Addenda to
the Report), Qurtis chose larger sites sold on a per-acre per-year basis
and governed by | eases contai ning escal ator clauses as nost reflective

of conparabl e narket conditions. Qurtis found that, of the four survey
sites nost closely natching Appellant’'s site, the |owest rental was $400
per acre per year, while the highest was $575 per acre per year (which was
a 1989 rental rate). The sites rented at $400 per acre per year contai ned
10 acres (ItemW-2 in the Addenda), 167 acres (ItemW-3, Addenda), and
37 acres (Item Q0 13, Addenda).

Qurtis concluded that the sites that rented for $400 per acre per
year were larger sites than Appellant's, suggesting to her that a $400 per
acre rental for Appellant's 6.06 acre site would be |ower than fair narket
value. The 15-acre site rented at the higher rate (ItemW-6, Addenda),
$534, was due to be increased in 1999. She concl uded that these two
factors placed 4-Hat the high end of the range for per-acre per-year
rental assessnents; she therefore assessed it at $575 per acre per year,
for atotal of $3,485 per year. Her anal ysis concludes: "The estinated
narket rental represents a substantial increase over prior use
authorizations on this site indicating that the | essee may have previously
enj oyed bel ow narket rates for the authorized use." (Qurtis Appraisal
at 12.)

Inits SIR 4-H has provided a copy of the Gonsuner Price Index (CP),
US dty Average, for 1966 through 1997, published by the US

Departnment of Labor, Bureau of Labor Satistics, as well as the (P
Sout hwest
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Satistical Surmary, covering the Dallas-Fort Vérth and Houst on- Gal vest on-
Brazoria areas, for July 1998. 4-H argues:

The annual rental fee [for our Piceance Oeek gas plant] was
increased from$l, 606 to $3,406, a 112%increase. ¢ are
appeal i ng thi s increase because:

1. The rate increase far exceeds the conpounded
(P between July 1988 and July 1998. The conpounded
(P index is 37.73 versus the 112%fee i ncrease set by
the BLM

* * * * * * *

2. The tract of land is unsuitable for any
practical real estate application other than a process
plant. Aplant location is not randomand conpetiti ve,
i.e., any odd tract of land nay not be applicabl e,
hence conparison to commercial |and val ues is not
valid.

3. If the plant does not operate, the 6.06 acre
tract has little practical val ue.

Departnental regul ations governing rentals for Mneral Leasi ng Act
rights-of-way provide at 43 CF. R § 2883.1-2: "Hblders of right-of-way
grants and tenporary use permits issued under this part shall nake rental
paynents in accordance wth § 2803.1-2 of this title, except that the
provisions of § 2803.1-2(b) of this title shall not apply.” The cited
regulation, 43 CF. R 8§ 2803.1-2, is the regul ati on governing rentals for
rights-of-way issued pursuant to Title V of the Federal Land Policy and
Managenent Act of 1976 (FLPWN), 43 US C § 1761-1771 (1994).

Rental for nonlinear right-of-way grants and tenporary use pernmits
is addressed in 43 CF.R § 2803.1-2(a), which states, in pertinent part:
"The hol der of aright-of-way grant * * * shall pay annual |y, in advance,
except as provided in paragraph (b) of this section, the fair narket
rental val ue as determned by the authorized of ficer applyi ng sound
busi ness managenent principles and, so far as is practicabl e and feasi bl e,
usi ng conpar abl e conmerci al practices.” 4 BLMcorrectly enpl oys the
conpar ative val ue nethod of apprai sal, where, as here, there is adequate
data for determning the fair narket value of a nonlinear RON See Véstern
FHeld Production, Inc., 116 | BLA 225, 227-28 (1990), and cases cited.

4/ As provided in 43 CF. R 8§ 2883.1-2, the provision of 43 CF.R
§ 2803.1-2(b) allowng for waiver or reduction of rental is inapplicable
to Mneral Leasing Act rights-of-way.
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[1] As arule, BLMs fair narket val ue determnation wll be
affirnmed if the Appell ant does not denonstrate error in the apprai sal
net hod or ot herw se present convincing evidence that the fair narket val ue
determnation is erroneous. Regina B. Perry, 142 | BLA 278, 281 (1998),
and cases there cited. The Board has applied this standard of review
regardl ess of whether the right-of-way is linear or nonlinear, or whether
it is authorized pursuant to FLPVA or the Mneral Leasing Act of 1920.
See Wstern Feld Production, Inc., supra at 228, Wstern S ope Gs .,
61 | BLA 57 (1981).

Appel l ant here argues that the rental increase is excessive based
upon the fact that the percentage increase since the previous appraisal
i ncreased approxi nately three-fold over the increase of the (. Taking
Appel lant's argunent in its nost favorable |ight, however, we cannot reach
the conclusion that this allegation proves that there was error in BLMs
apprai sal nethod or that the fair narket determnation is erroneous.

The i ncrease shown by the (P over the 10-year period since the
last appraisal is only one of the factors contributing to the rental
adjustnent. |If that were the only factor considered by BLMs apprai sal
team one coul d expect that the 1998 adj ustnent woul d roughly equate the
percentage increase in the CA. However, additional factors are present,
not the least of which is that BLMhas better and qui cker access to
pertinent nmarket infornmation in 1998 than it did when this | ease was first
apprai sed. Appraisal nethods now account for the specific narket in oil
and gas RONrental s, which has created a different use category wth
different participants. This class of users has created its own narket
condi tions, which place different pressures on all RONgrant ees because
they are now conpeting with each other instead of wth prinarily
agricultural grantees. The existence of this narrower class of grantees
has al so elimnated the need to conpare RONsal es wth RONrental s, thus
elimnating adj ustnents of nmarket prices dowward for conveyance of | esser
uses and | ower rates of return. Mreover, while Appellant's reduction in
RONacreage worked to its advantage in acquiring sone relief fromthe 1988
apprai sal, the | ower acreage has now worked agai nst Appel lant. This is
because, wthin the class of RONs that are evaluated for rental on a per-
acre per-year basis, RONs wth hi gher acreage general | y achi eve a cost
savings per acre over RONs with | ower acreage. 4-Hs rental has stayed
| ow as these other factors in the narketpl ace have operated to general ly
increase rates of rental. Thus, Qurtis' assessnent in the appraisal that,
"[t]he estimated narket rental represents a substantial increase over prior
use authorizations on this site indicating that the | essee nay have
previously enjoyed bel ow narket rates for the authorized use," is accurate.

Turning to Appellant's other two argunents--that this tract of |and
is unsuited for any practical application other than that of gas
processing, and that if the plant is not operated, the tract has little
commerci al val ue--we do not find that these argunents establish error in
t he
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apprai sal by a preponderance of the evidence. Wiile both statenents
contain their elenent of truth, the appraisal that resulted in Appellant's
rental increase is based on a conparison using the "hi ghest and best use"

of the land as its basis. It is undisputed that use as a gas processi ng
facility wll bring a higher price than grazing use. The question
determned in this case was: "Wsing the pool of non-linear oil and gas RON
grants as the basis for conparison, what is the fair nmarket val ue of the
rental for this particular RO/ Appellant has not shown us that Qurtis'
concl usions on this point are erroneous.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s, by the Secretary of the Interior, 43 CF.R 8 4.1, the decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge

149 | BLA 167

WAW Ver si on



